10

11

12

13

14

15

16

17

18

19

20

21

22

BEFORE THE

| LLI NOI S COMMERCE COMM SSI ON

CI TY OF CANTON,

an |Illinois

Muni ci pal Cor poration,

\'

Petiti oner,

BNSF RAI LWAY COMPANY,

Respondent .

In the matter of the petition for

an Order of the

[11inois Comerce

Comm ssi on authorizing the

construction of

a proposed grade

crossing at Fourth Avenue and

Mapl e Street in

Cant on, County of Fulton, State of

the City of

Illinois, with track belonging to
BNSF Rai | way Conpany.

Springfield
Wednesday,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

DOCKET NO.
T09-0076

., I1linois

Oct ober

21,

Met, pursuant to notice, at 10:00 a. m

BEFORE:

2009

MR. JOSEPH O BRI EN, Adm nistrative Law Judge

APPEARANCES:

MS. CHRI SSIE L. PETERSON
City Attorney

2 North Main Street
Canton, Illinois 61520
Ph. (309) 647-2738

(Appearing on behalf of

Petitioner)

SULLI VAN REPORTI NG COMPANY, by

Carla J. Boehl,
CSR #084-002710

Reporter

SULLI VAN REPCRTI NG COVPANY

(312) 782- 4705
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APPEARANCES: ( Conti nued)

MR.

KEVI N BALDW N

DALEY MOHAN GROBLE, P.C
55 West Monroe Street, Suite 1600
Chi cago, Illinois 60603

Ph.

MR.

(312) 422-9999

(Appearing on behal f
Respondent)

JOHN SALADI NO

Case Staff
527 East Capitol Avenue
Springfield, Illinois 62701

Ph.

(217) 785-8423

(Appearing on behal f
the Illinois Commerce
Comm ssi on)

SULLI VAN REPORTI NG COVPANY
(312) 782- 4705

of

of

St af f

of
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W TNESS

CHAD SCHERW NSKI

By M.

(None)

Bal dwi n

I NDEX

DI RECT CROSS REDI RECT RECROSS
58
EXHI BI' TS
MARKED ADM TTED

SULLI VAN REPORTI NG COVPANY
(312) 782- 4705
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PROCEEDI NGS

JUDGE O BRI EN: Pursuant to the authority
vested in me by the Illinois Comrerce Conm ssion,
now call Case Number TO09-0076 being the petition of
the City of Canton versus the BNSF Rail way Conpany.
This is a petition for an order of the Comm ssion
aut hori zing construction of a proposed grade crossing
at Fourth Avenue and Maple Street in the City of
Canton with track belonging to the Railroad.

WIIl the parties please enter their
appear ances?

MS. PETERSON: Chrissie Peterson for the
Petitioner City of Canton.

MR. BALDW N: Kevin Baldwi n, B-A-L-D-WI-N, on
behal f of the BNSF Rail way Conpany. Addresses, too,
Your Honor ?

JUDGE O BRI EN: Yeah.

MR. BALDW N: 55 West Monroe Street, Suite
1600, Chicago, Illinois 60603. My phone number is
(312) 422-6527.

MS. PETERSON: 2 North Main Street, Canton,

Il 1inois 61520. My phone is (309) 647-2738.
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MR. SALADI NO: Representing Staff for the Rai
Safety Section, John Sal adi no, 527 East Capitol
Avenue, Springfield, Illinois 62701, and the phone
nunber is area code (217) 785-8423.

MR. BALDW N:  Your Honor, we have one witness
with us today on behalf of the Railroad.

JUDGE O BRI EN: Are there any other
appearances? Let the record show none. W are now
then ready to proceed to the merits.

Anything prelimnarily before we go to
taking that testimny?

MR. BALDW N: Your Honor, if | can just
summari ze, | think we have reached an agreenment.

This is continuing on fromthe interim order that was
recommended to the Comm ssion. The interim order, of
course, ordered the installation of the new closing
t hat woul d be incorporated in the final order.

What we have reserved today was the
Rail way's cross petition to close an alternate
crossing in the city of Canton, and also reserved for
today was the issue of crossing protection at the

Crossing.
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We have reached an agreement with the
City as to the closure of the alternate crossing, and
it is going to be at Hickory Street in the city of
Canton. The City has a new ordi nance approved. The
closure won't go into effect until a | ater date,
which we will hear fromthe Railroad's witness as to
when that m ght happen.

And | think we will defer to the
Comm ssion for the recommendation for protection at
this tinme.

JUDGE O BRI EN: Has there been publication nmade
of the crossing closure?

MR. BALDW N: The publication wasn't made in
this matter, Your Honor, because the City acted under
t he muni ci pal code which has an alternate requirenment
for the closure. The City has vacated the crossing
by ordi nance.

JUDGE O BRI EN: So both counsels are confident
that no citizen of the city of Canton would have
standing to contest this closure?

MS. PETERSON: Yes, Your Honor. And | would

also offer that this matter appeared two separate
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times pursuant to the municipal code on the city
council's agenda, and no objectors were present at
either one of those meetings to present any objection
to this matter.

JUDGE O BRI EN: s Staff in agreement with
their assessment of this matter?

MR. SALADI NO: Yeah, | would agree with --

JUDGE O BRI EN: Off the record just a second.

(WMhereupon there was then had an
off-the-record discussion.)

MR. SALADI NO: Staff has no objection to the
cl osure. | agree with the counsels for the City and
t he Rail road.

JUDGE O BRI EN: Sir, you previously testified,
is that correct?

THE W TNESS: That is correct.

JUDGE O BRI EN: You were previously sworn?

THE W TNESS: Yes.

JUDGE O BRI EN: And you understand you are
still under oath?

THE W TNESS: | do.

JUDGE O BRI EN: Proceed, please.
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CHAD SCHERW NSK

called as a witness on behalf of BNSF Rail way

Conpany, having been first duly sworn, was exam ned

and testified as foll ows:

DI RECT EXAM NATI ON

BY MR. BALDW N:

Q State your name for the record, please.

A Chad Scherwi nski, S-C-H-E-R-WI-N-S-K-1.

Q M . Scherwi nski, what is your position with

the Railroad?

A Manager of Public Projects.

Q And the last tinme we were here there was

some testinony given regarding the possibility of

| easing the subject railroad trackage to another

rail road, correct?

A That is correct.

Q And what is the current status of those

negoti ati ons?

A At the time the interim order was entered,

BNSF was in negotiations with KJRY over short

[ 'ining

this segment of railroad. Since that tinme the

negoti ations have fell through and BNSF wil

SULLI VAN REPORTI NG COVPANY
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short lining this segnent of track. We will hold it
as a service track

Q Current plans for the use of this track is
that it is to remain inactive until a future date?

A That is correct.

Q And is it a possibility that this |line my
at some point in the future be reactivated to reopen
it for rail traffic?

A That is correct.

Q There is no intention of abandoning the
line, is there?

A No, there is not.

Q And you are asking the Conmm ssion today to
recommend that an order be entered granting the --
ordering the installation of the new crossing in a
final order at Maple Street, correct?

A Yes.

Q And you are also asking that it recomend
that the closure of Hickory Street crossing, which
has been approved by the City of Canton under
Or di nance Nunmber 1992, also be ordered, is that

correct?
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A That is correct.

Q And is it further your understanding that,
pursuant to your BNSF Rail way Conmpany's agreenment
with the City of Canton and Canton's approval of
Ordi nance Nunber 1992, that BNSF will provide 180
days notice to the City should it intend to
reactivate the rail line?

A We will provide that notice for the closure
of Hickory Street.

Q And once that notice is provided, then it
is your understanding that the City would then be
obligated to close the crossing at Hickory Street,
correct?

A Yes.

Q And, furthernore, you are asking themto
approve the Staff's recommendati on, whatever the
Staff reconmmends, for protection at this crossing?

A That is correct.

Q Even though at the current time it is
consi dered an active line?

A That is correct.

Q And is it your understanding that the
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Rai | way' s agreenment with the City is that in the
event that the line intends to beconme reactive, that
the Railway will petition the Comm ssion for
determ nati on of appropriate crossing protection?

A That is correct.

Q And that the City will be responsible for
any costs associated with any change in crossing
protection that is then to be determ ned by the
Comm ssi on?

A That is the understandi ng.

MR. BALDW N: We have nothing further.

JUDGE O BRI EN: Cross exam nation?

MS. PETERSON: No questions for this wtness,
Your Honor.

JUDGE O BRI EN: Staff?

MR. SALADI NO: No, Your Honor.

JUDGE O BRI EN: | have no questions. Thank
you.

(W tness excused.)

JUDGE O BRI EN: Anything further on behalf of

t he Respondent Railroad?

MR. BALDW N: No, Your Honor.

SULLI VAN REPORTI NG COVPANY
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JUDGE O BRI EN: Anything on behalf

Petiti oner?

MS. PETERSON: No, Your Honor.

JUDGE O BRI EN: Staff?

of the

MR. SALADI NO: Your Honor, Staff would just

recommend t hat,

since the line is inact

point, the interimorder is already est

perm ssion for

ive at this

abl i shed,

the City to put in a new crossing

there, Staff would recommend that there

war ni ng devices put up at this point.

if we put up cross bucks with exenpt st

just confuse people.

going to be anything

are no
We think that

atus, it may

And since we know there is not

run on the track without

extensive rehabilitation of the |line, we feel

confident that

for the safety of the traveling public

we don't need any warning devices at al

woul d be our

JUDGE O BRI EN

recommendati on.

case heard and taken and submt a final

MR. SALADI NO: | believe we are.

| . So t hat

So you are ready to mark the

order?

MR. BALDW N: Your Honor, if | could make one

more matter

of

record. At the current

SULLI VAN REPORTI NG COVPANY
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time the
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Rai l way and the City are still wundertaking
negoti ations to secure the easenents for the approach
over the Railroad's right-of-way for this crossing,
and we just ask that that be taken as a finding
subject to the opening up of the new crossing.

JUDGE O BRI EN: Off the record just a second.

(Wher eupon there was then had an
off-the-record discussion.)

JUDGE O BRI EN: Back on the record then. Wuld
the Petitioner waive a proposed order in this
proceedi ng?

MS. PETERSON: Yes.

JUDGE O BRI EN: Wuld the Respondent waive a
proposed order in this proceeding?

MR. BALDW N: Yes.

JUDGE O BRI EN: Anything further before we mark
the case heard and taken?

MR. SALADI NO: No, Your Honor.

JUDGE O BRI EN: Having all the evidence before
me, then | direct the case be marked heard and taken.

HEARD AND TAKEN
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